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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN | '

| GERALD €. MANN
ATTORNEY GENERAL

anorablc 2, M. Trinble, Filwat Assiztant
State Buperintendent of Public Instruction
Austin, Texas

Dear 8irs .

Oplinion Number O-49

. Regs Transfer of territory

- of  gormon -+s-01 dia-
triet.’ :

: Ibu bave recently 14@g
department upon the rollowins
your detter of requn-ts )

mnndntory that
g¢ the territory, or
Trustees use their

apé thet you have reference to a transfer of

an & cormon school district to a contiguous com-
non oy indepehdent school diatriet., This opinion will be
limited to tho Juestion whether the power of the county board
of achool trustees, when duly petitioned, to transfer terri-
tory is a mandatory or a discretionary power.,

The luarano Gourt of Texas recontly had before it in
the oase of County School Trustees of Oranga County, et al.,
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~

vs. Districet Trustees of Prairie View Common School Diastrict
Ko, 85 1585 5. W. Lﬂ;ﬂ) 434, the question of the authority of
the eounty board transferring territory from & common
school district to a contiguous independent sohool district.
In that case ths court held unconstitutional and void Senate
Bill 3588 of the Forty-fourth Legislature (Aocts 1935, 44th
Lege, Re S., Ch. 339), whioh was & eomprehensive law regu-
lating the 50t¢ahnnnt and annexation of territory of school
districts and superseding all laws previously enscted. The
court further held that auch a transfer must be regulated and
governed by Section 2 of Article 2748e (Acts 1920, 4lst Leg.,
lst C. 8., Ch. 109, p. 259) and Sectlon 1 of Articls 2742f

- (Aots 1929, 4lst Leg., 1lat C. B., Ch. 47, page 106), construed
together. Board of School Trustees of Young County vs. Bullock
- Gommson School Digtrict No. 18, Tex. Com. App., 55 S. W. (24)
6383 Opinlon No. 0-4238, rendered to you on December 11, 1941.

Bectlon 2 of Article R2748e and Section 1 of Article
2742f read respeotively as follows:

®sec. 2. That on and after the passage of
thia Act the County Board of School Trustees in
"any county in this State shall have authority
and full power to create Common Sohool Districts,
to subdivide distriots, and to change boundary
lines of any or all Common School Districts legal-
1y coming under the jurisdiotion of the County -
Board of 3chool Trustees, subject to the auper-

. wision of the District Court having Jjurisdiction
" over the county where the County Board 1a appoint-
_ed& or electdd; provided that before any changes

may be mede in boundary lines of school diatricts
the trustees of the Common Sochool Districts af-

feoted shall be notified to appear before the

County Board for a hearing, and after said hear-
ing, or the date set for saild hearing, the County

Board of Trusteea may pasa such order or orders

as will carry out the provisions of this Act;

provided, further, that the trusteses of the dia-
triots affected may appeal from the descision of
the County Board to the District Court:."
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"Section 1. In each county of this State
the County Board of Trustees shall have the au~-
thority, when duly petitioned as herein provided,
to detach from and ammex to any school district
territory sontiguous to the sommon boundary line
of the two districts; provided the Board of Trus-
toes of the Dilatriet to whioch the annexation 1is
to be made approves, by majority vote, the pro-
posed trangfer of territory and provided, further,
that where the territory to be detached exceeds
ten per cent (10%) of the entire distriot the
~ petition must be signed by a majority of the
trustees of saild district in addition to a ma-~
Jority of the qualified voters of the territory .
- to be detached. The petition shall give tho metes
- and bounds of the territory to be detached from the
one and added to the other distriot and must be
signed by & majority of the qualified voters re-
siding in the said territory so detached, TUpon
receipt of the said petition, duly signed, and
upon notice of the approval of the proposed annex-
" ation by the Board of Trusteea of the district to
vhich the territory 1s to be added, the County
Board of Trustees shall pass an order transferring
the said territory and redefining the boundaries
-of the distriocts affected by said tranafer, the
aaid order to be recorded in the Minutes of the
County Board of Trustees, Provided that no aschool
distriot shall be reduced to an area of less than
nine square miles.*

‘In your letter of request you do not state whether
the board of trustees of the diatrict to which the tranafer
is proposed to be made by a majority vote approves the trans-
for. For the purposes of this opinion we «asume that such
approval hus been given.

You will notice that Section £ of Article 2742e pro-~
vidoa for a notice and hearing before any changes in the
boundary lines shall be made by the county board., The Come
mission of Appesls held in the Bullock case, supra, "that
the Legislature intended the provision for notice and hearing,
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sontained in Section 2 of House B4ll 220 (Article 2742e),
to operate as a limitation of the authority conferred on
the county board by the other Aot (Section 1 of Article
2742L), so far as a change in the be lines of a com-
mon school distriet is involved." (Parenthestical insertions
sdded). Certainly, the provision for notice and hearing
shows clearly that the county board may exsrcise its dis-
ocretion in determining whether any changes will be made.
Thers ocan be no question that Sestion 2 of Article 2742e
clothes the county board with discretionary powers. More-
over, it has besn held that the county board is veated with
discretion to determine whether the power to detach terri~

from one district and ammex it to another undsr Section
1l of Article 2742f should bde exercised.

In the case of Prosper Independent School Distriot
ot al., V. Collin County Sohool Trustees, 51 S. ¥. (24) 748,

affirmed, 69 8. W. (24) 5, the court made the following state-
nents

%It will be noted that authority is lodged
in the county board of trustees to transfer
territory, contiguous to two school distriets,
from one to another, under cdrtalin eammerated
econditions., Generally, ths lodging of aunthority
in any designated board or forum oarries with it
the right of such board or forum to determine
whether a proper case has arisen for ths exsrcise
of such power, 80, iIn the instant cass, we think
the county school board is vested with a discre-
tion to determine whether the powar gziven it by
section shall be exsrcised in any ziven case.

The clause of section 1, declaring that the

-oounty board of trustees shall pass an order
transferring said territory, presoribes the

manner in which the county board of trustess is

to make known its judgment in the mattarj that

is, that it muat be by an ordsr duly passed and
entered in ths minutes of the coumnty school trus-
tees, and does not mean that all discretion is taken

from such trustees when a statutory petition for an-
nexation is presented."
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The above ted langusge was approved by the
court in the case of Sohlommer et al., Vs. Board of Trus-

teas of Limeatone County (Writ of error refused}, 59 3, W,

(24) £64. The following appears in the opinion of the
courts _

"In deference to said authorities, we
hold that the ocounty board of trustees of
“IAmestone County, in aoting upon appellants!
. petition, were invested with disoretion to
grant. or refuse the same a8 they might deem
. proper and Jjust.®

In view of the foregolng authoritles you are respect-
advised that the county board of school trustees, when
duly petitioned to detech territory from either a common or

an independent school district and annex the same to a con~

tiguous district, is vested with dlsoretion to de‘hemine wha~
tl:wr the transfer shall be made.

Very truly yours
ATTORNEY GENERAL OF TEXAS

. 1%

: George W. Sparks
v , : Assistant
Y ows/a |
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